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Inthisadversary proceeding, the plaintiff seeks a determinationthat his state court judgment against
the debtor is nondischargeable under 11 U.S.C. § 523(a)(2)(A) & (B) or, dternatively, denid of the
debtor’s discharge pursuant to 11 U.S.C. 8 727(8)(3) & (5). Presently pending before the court is the
debtor’ smationfor summary judgment on the nondischargeability clams. For the reasons that follow, the

debtor’ s motion will be granted in part and denied in part. This is a core proceeding. See 28 U.S.C. §

157(0)(2)(1) & (J).

l.

On March 9, 2004, the debtor, Scott Wade Applegate, filed for relief under chapter 7 of the
Bankruptcy Code. Thereafter, on June 10, 2004, the plaintiff, Fred C. White, commenced the present
adversary proceeding. With regard to the nondischargeability aspects of his complaint, the plaintiff dleges
that the debtor isindebted to him in the amount of $716,138.64, as evidenced by a September 24, 2003
judgment entered in the Chancery Court for the State of Tennessee, Third Judicid Didtrict at Greeneville,
This indebtedness arose out of the debtor’ s guarantee of a $1.5 million short-term loan that the plaintiff
made to one of the debtor’ scompanies. According to the complaint, the debt is excepted from discharge
under 8 523(a)(2)(A) of the Bankruptcy Code because the debtor obta nedthe loan by fdse pretensesand
fa serepresentations:. the debtor represented that he had acommitment fromabank for permanent finanang
and that the plaintiff’ sloan would be repaid from the permanent financing in 90 days, in reliance on these
representations, the plaintiff wired $1.5 million to an account designated by the debtor; the plaintiff later
learned there was no commitment for the permanent financing; and the plaintiff would not have made the

loan had he known that the debtor had no firm commitment for permanent financing. The complaint dso



sets forth certain dlegations regarding the debtor and his wife which suggest that they engaged in a sham
divorce in 1999 athough the significance of this dleged chicanery is not specified.! In an amendment to
the complaint dated October 1, 2004, the plaintiff adds § 523(a)(2)(B) of the Bankruptcy Code as abass
for nondischargeatility, asserting that on April 11, 2000, the debtor provided plantiff withamateridly fase
financid statement with the intent to decelve hm and that plaintiff reasonably relied on the statement in
making the loan.?

In his answer, the debtor admits the judgment held by plaintiff but denies any alegation of fraud.
The debtor agreesthat the loan was intended to be temporary and indicates that it was “the intention and
hope’ that a permanent loanwould be obtained shortly theresfter, and that the plaintiff “was fully gpprised
of thesefactsand circumstances and agreed to proceed with the loanonthisbasis.” The debtor deniesthe
dlegaions regarding afd sefinancid statement and asserts that suchdlegations should be strickenbecause

the complaint fails to set forth with particularity the dlegedly false, mideading or deceptive content of the

The origind complaint setsforththe additiona allegations that before the loan was advanced, the
debtor advised the plaintiff that the primary obligor on the debt would be Tennessee Aluminum Casting,
LLC, but that after the loanwas made, the promissory note forwarded to the plaintiff by the debtor listed
Harrison Holding, LLC as the obligor, dlegations that the debtor digoutesin his answer. In his affidavit,
attached as an exhibit to his responsein opposition to the debtor’ s motion, the plaintiff states that he was
mistaken at the time he filed the complaint and that he “did, indeed, have actua knowledge of the fact that
the obligor of the loanwas to be Harrison Holding, LLC.” Accordingly, the court assumesthat thisis no
longer abasis for the plaintiff’s § 523(a)(2)(A) fraud claim.

The plaintiff adso subsequently filed a second amendment to his complaint onMarch 17, 2005, in
whichhe alegesthat the debtor assigned 15% of the membership unitsin Tennessee Aluminum Cagting to
secure the loanand warranted inwriting that the shareswere unencumbered which later proved to befdse
since 100% of the company units had previoudy been pledged to GE Capitd to secure an $11.5 million
contingent lighility. Although the debtor has moved for summary judgment on al § 523 grounds, he did
not addressthis dlegation. Because the moving party must show an absence of evidence to support the
non-moving party’s case, see Celotex Corp. v. Catrett, 477 U.S. 317, 325, 106 S. Ct. 2548, 2554
(1986), summary judgment on thisissue will be denied.
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satement. Lagtly, the debtor asserts that the dlegations concerning his spouse are irrdlevant and should
be stricken and disregarded by the court as scandalous or spurious.

Inhismotionfor partid summary judgment filed April 15, 2005, the debtor assertsthat thereare
no disputed issues of materid fact and that he is entitted to summary judgment on plantiff’s
nondischargeability dlams. With regard to the dleged misrepresentation as to permanent finandng, the
debtor submits excerpts from plaintiff’ s depogtion testimony wherein the plaintiff indicates that he has no
informationthat therewas, infact, no loan commitment for permanent financing and that dl he knowsisthat
no permanent loan was funded and he was not paid. Based on this testimony, the debtor asserts that the
plantiff is unable to demongtrate the required eements of afadse statement, the debtor’ s knowledge of a
fdse statement, or intent to deceive. The debtor aso makes the legal argument that the representation
concerning the permanent financing was an oral satement respecting the debtor’ sfinancia condition, which
is not actionable under ether paragraph (A) or (B) of 8 523(a)(2).

Regarding the alegations in the complaint as to the debtor’ s divorce and an alleged fsefinancid
statement, the debtor assertsthat he hasbeenable to flush out the plaintiff’ s chargesthrough the discovery
process. According to the debtor, plaintiff is maintaining that the debtor’s financid statement faled to
revedl the debtor’ sdivorce and his obligations to his former wife under their marital dissolutionagreement;
the financa statement did not lig an obligation of the debtor to Premier Custom Homes, LLC and
overdated the vaues of the debtor’s companies and red estate. While the debtor admits the fallure to
disclose the maritd obligations to hisformer wife, heassertsthat the omissonisimmaterid.  Asto the other
aleged misstatements, the debtor asserts that the plaintiff is unable to establish that the financid statement

was in fact false or that he relied on the financid statement, as shown by his deposition testimony.
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The plantiff hasfiled aresponse inoppositionto the debtor’ smotionfor partia summary judgment
on May 27, 2005, which response is supported by the plantiff's affidavit. He asserts that when dl
reasonable inferences are drawn in hisfavor, there is sufficient evidence to withstand summary judgment.
The plaintiff also maintainsthat the debtor’ s aleged representati on concerning permanent financing was not

a datement respecting the debtor’ s financid condition.

.

Fed. R. Civ. P. 56, asincorporated by Fed. R. Bankr. P. 7056, mandates the entry of summary
judgment if the pleadings, depositions, answers to interrogatories, and admissons on file, together with
dfidavits if any, show there is no genuine issue asto any materid fact and that the moving party is entitled
to judgment as a matter of law. Fed. R. Civ. P. 56(c). The court is not to “weigh the evidence and
determine the truth of the matter but to determine whether there isa genuineissuefor trid.” Browning v.
Levy, 283 F.3d 761, 769 (6th Cir. 2002) (quoting Andersonv. Liberty Lobby, Inc., 477 U.S. 242, 249,
106 S. Ct. 2505, 2511 (1986)). “A genuineissuefor trid exigsonly whenthereis sufficient ‘ evidence on
whichthe [court] could reasonably find for the plantiff.”” Id. (quoting Anderson v. Liberty Lobby, Inc.,
477 U.S. at 252).

Themoving party bearsthe initial burden of showing that thereis an absence of evidenceto support
the nonmoving party’s case. See Celotex Corp. v. Catrett, 477 U.S. 317, 325, 106 S. Ct. 2548, 2554
(1986). The burden then shifts to the nonmoving party to produce evidence that would support afinding
inits favor. See Anderson v. Liberty Lobby, Inc., 477 U.S. a 250-52. In considering the motion, the

court must construe al reasonable inferencesinfavor of the nonmoving party. See Spradlin v. Jarvis (In



re Tri-City Turf Club, Inc.), 323 F.3d 439, 442 (6th Cir. 2003). The party opposing a motion for
summary judgment “may not rest upon mere dlegations or denids of hispleading, but must set forth specific
facts showing that there is a genuine issue for trid. The party opposing the motion must *do more than
amply show that there is some metaphysica doubt as to the materid facts’” 1d. at 442-43 (citations
omitted). “If after reviewing the record as a whole a rationd factfinder could not find for the nonmoving
party, summary judgment is agppropriate.” Braithwaite v. Timken Co., 258 F.3d 488, 493 (6th Cir.

2001) (quoting Ercegovich v. Goodyear Tire & Rubber Co., 154 F.3d 344, 349 (6th Cir. 1998)).

11,
Section 523(a)(2) of the Bankruptcy Code provides in pertinent part:

A discharge under section727 . . . of thistitle does not discharge anindividua debtor from
any debt—

(2) for money, property, services, or an extension, renewd, or refinancing of credit, to the
extent obtained by—
(A) fdsepretenses, afase representation, or actua fraud, other than a statement
respecting the debtor’ s or an ingder’ sfinancid condition;
(B) use of astatement in writing—
(i) that ismateridly fase;
(ii) respecting the debtor’s or an ingder’ sfinancid condition;
(iii) on which the creditor to whom the debtor is lidble for such money,
property, services, or credit reasonably relied; and
(iv) that the debtor caused to be made or published with intent to
deceive ]

11 U.S.C. §523(a)(2).
“In order to except a debt from discharge, a creditor must prove each of these elements by a

preponderance of the evidence. Further, exceptions to discharge are to be gtrictly construed againg the



creditor.” Rembert v. AT& T Universal Card Services, Inc. (Inre Rembert), 141 F.3d 277, 281 (6th
Cir.1998) (internd citations omitted).

“Since subsection (B) of § 523(a)(2) covers only statements ‘respecting a debtor’s financia
condition’ and subsection (A) excludes such statements, the subdivisons ‘are expresdy mutudly
exclusve’” Haneyv. Copeland (Inre Copeland), 291 B.R. 740, 759 (Bankr. E.D. Tenn. 2003). Thus,
“[i]f a‘statement of financia condition’ ismade, it may be fdse and made with intent to decaive, but if it
isnot made in writing, then it does not give riseto adam of nondischargegbility.” Cadwell v. Joelson (In
re Joelson), 307 B.R. 689, 693 (B.A.P. 10th Cir. 2004). In recognition of thislegd principle, the debtor
argues that the dleged misstatement regarding the existence of a permanent loan commitment is a
“gtatement respecting the debtor’s. . . financd condition” whichmust be inwriting to be actionable under
§ 523(3)(2).

The Bankruptcy Code does not define thisterm, nor hasit been defined by the Sixth Circuit Court
of Appedls. Lower courts disagree as to whether the phrase should be given a gtrict or libera
interpretation, and evenwhenagresing onthe definition, have oftenreached ssemingly irreconcilable results.
Compare Inre Joelson, 307 B.R. a 696 (utilizing a narrow interpretation “to cover atements made in
the context of assessing overal creditworthiness, suchas statements reflecting net worth or ability to pay,”
court concluded that the debtor’ s statement that “she had a ready source of repayment for the Plaintiff's
loan” was a statement regarding financia condition) with Skull Valley Band of Goshute Indians v.
Chivers(InreChivers), 275 B.R. 606, 615-16 (Bankr. D. Utah 2002) (gpplying “gtrict interpretation of
§523(8)(2)(B) that requires a false written statement to describe the debtor’ s net worth, overal financid

hedlth, or ability to generate income,” court hed that aletter representing that the debtor had obtained a



credit line of $4.5 million was not a satement rdating to financid condition). Inlight of thisincongstency,
this court is somewhat reluctant to characterize any test adopted by it as “grict,” “narrow,” “liberd,” or
“broad.” Nonetheless, after consideration of the caseswhich have addressed thisissue, dongwithareview
of the satute s legidative history, this court finds itsalf inagreement withthe bankruptcy court in Chivers:

[T]he better approach is the grict interpretation of § 523(a)(2)(B) that requires a fdse

written statement to describe the debtor’ s net worth, overdl financid hedth, or dbility to

generate income. It is the most congstent with the Supreme Court's interpretation of the

satute, it is consstent with the history of the reason for the creetion of the Statute, [and]

it gtrictly construes 8§ 523(a)(2)(B) againgt the creditor and liberaly in favor of the debtor
Inre Chivers, 275 B.R. a 615-16. Seealso Jokay Co. v. Mercado (In re Mercado), 144 B.R. 879,
885 (Bankr. C.D. Cd. 1992) (“The ordinary usage of ‘ satement’ in connection with ‘financid condition’
denotes either arepresentation of aperson’s overal ‘net worth’ or aperson’s overdl ability to generate
income.”).

When this standard is applied to the facts of the ingtant case, this court concludes that the alleged
representationthat the debtor had obtained permanent financing is not astatement respecting the debtor’s
financid condition under 8§ 523(a)(2)(B). While the representation may bear on the debtor’s ahility to
repay the plaintiff’sloan, it provides no informationasto the debtor’s overdl financia hedth or net worth
or hisoverd| ability to generateincome. Rather than astatement regardingthedebtor’ sfinancia condition,
the representation is more accurately a satement regarding the loan itself. As such, it does not fal within
the confines of § 523(a)(2)(B).

The debtor’ s dternative argument regarding the aleged permanent financing misrepresentetion is

that the plaintiff is unable to carry his burdenof proof onthisissue. The Sixth Circuit Court of Appedals has



explained that in order to except a debt from discharge under 8 523(8)(2)(A), a creditor must prove the
following four eements.

(2) the debtor obtained money through a materia misrepresentationthat, at thetime, the

debtor knew was false or made with gross recklessness asto its truth;

(2) the debtor intended to deceive the creditor;

(3) the creditor judtifiably relied on the fa se representation; and

(4) its reliance was the proximate cause of loss.

InreRembert, 141 F.3d at 280-81. Citing the plaintiff’ s depogtion testimony, the debtor argues that the
plaintiff is not able to demongtrate the first two dements: afase representation knowingly or recklessy
made by the debtor with the intent to deceive the creditor. The debtor quotes the following exchangein
the plaintiff’s March 29, 2005 deposition:

Q Okay. Sodoyou haveany informationthat Mr. Applegate was— misrepresented

to you or told you incorrectly thet he did — he said — you told me he told you he
hada commitment. Do you know that he did not have acommitment when he said
that?

A | do not know.

Q Y ou do not know to this day?

A | do not know.

Echoing this colloquy, the plaintiff states in his affidavit submitted in opposition to the debtor's
motion: “The circumstantia evidence | have that Mr. Applegate's statement to me that he had the
commitment of the lender for permanent financing for ART wasfdseisthe fact that he did not receive those
funds at the end of the 90-day term of my $1,500,000.00 bridge loan.” The plaintiff dso saesin his
affidavit that the debtor fasdy advised himthat the only thing a permanent lender needed was a feashility

study for due diligence purposes® and reiterates the allegation that the debotor misrepresented that he was

3[W]hen Mr. Applegate wastrying to get me to make a financid commitment to his new ART
(continued...)



married. In thisregard, the plaintiff satesin his affidavit that:

| would not have made the [oan to Mr. Applegate’ s company if | had known that he was

divorced at thetime, and he owed Toni Applegate $600,000.00. Thisisparticularly true,

because he concedled that fact from me. He went out of hisway to take me to his new

home and introduce me to Toni Applegate as his wife. | am abank director in a amdl

community bank in the county where | live. | know from my banking experience that a

divorceisa“red flag” for congderation of ability to repay aloan. Divorce is dassfied in

the banking indudtry as*“asgnificant financid event.”

As to the debtor’s assertion regarding the lack of proof, the plaintiff argues that when al reasonable
inferences are drawn in his favor as the non-moving party, “there exigts sufficient evidence from which a
factfinder could determine that [the plaintiff] could prove each of the four Rembert factors at trid.”

The court agrees that the fact that no permanent loan was funded is insufficient Sanding done to
establishthat no permanent loan ever existed. See, e.g., Schubbe Resch Chiropractic & Phy. Therapy
Ctrs. v. Norton (In re Norton), 248 B.R. 131, 134 (Bankr. W.D. Wis. 2000) (the mere fact that the
debtor subsequently falls to pay is “dearly insuffident” to prove an intent to deceive; the falure to pay

demonstrates only abreach of contract, not fraud). Nonetheless, thefailureto perform may be consdered

in the context of other circumgtantia evidenceto establishfraud. SeelnreRembert, 141 F.3d a 282 (“a

3(....continued)
project, . . . [he] told me the only thing the lender needed was afeasability Study .. .. | wasretained . .
. to prepare the studly. . . .

| concluded the feasability study on June 8, 2000. . . .

Based upon Mr. Applegate s representation to me that his loan for permanent financing
was now gpproved | [made the loan].

Inmakingtheloan. . .| rdied on. .. his satement that the only thing the lender
needed inorder to approve the loanfor the permanent financing was afeasbility study and
his satement that the lender had gpproved the loan for the permanent financing.
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debtor’ sintention—or lack thereof—must be ascertained by the totaity of the circumstances’); see also
Donaldson v. Hayes (In re Hayes), 315 B.R. 579, 587 (Bankr. C.D. Cal. 2004) (“The debtor’s
knowledge [of the fagty] and fraudulent intent may be shown by circumgantia evidence and inferred from
the debtor's course of conduct.”); Dorianv. Cornner (In re Cornner),191 B.R. 199, 210 (Bankr. N.D.
Al. 1995) (court may consder fallure to pay in context of other surrounding circumstances to find falsty
and intent to deceive). The plantiff's clam of fraud is based not only on the debtor's dleged
misrepresentation of permanent financing, but aso onthe debtor’ s misrepresentation of his marital status.
While the record is void of proof of the latter, other than the fact that no permanent financing was
forthcoming, it is undisputed that the debtor was in fact divorced at the time the plaintiff made the loan to
him. Congruing this evidence and the circumstantia evidence of nonpayment in the light most favorable
to the plaintiff as this court is constrained to do, see Inre Tri-City Turf Club, Inc., 323 F.3d at 442, this

court concludesthat a genuine issue of materid fact exigsonthe issue of fraud under 8 523(a)(2)(A), thus

precluding summary judgment.*

“Although of course the plantff rather than the debtor has the burden of establishing
nondischargegbility, the court notesthat the debtor has not denied the absence of permanent financding. On
the other hand, while sufficient at this time to withstand the debtor’ s summary judgment mation, it should
aso be noted that thus far the plaintiff’s evidence of fraud in the inception of the loan islimited. Most of
the plaintiff’ s argument and evidence submitted in opposition to the debtor’ ssummary judgment motionis
directed to the debtor’ s post-loan disposition of tax refunds from the Internad Revenue Service. While
relevant to the plaintiff’ sobjection to discharge clams under 8§ 727, they appear to have no bearing onthe
issue of whether the debtor “obtained” the loan from plaintiff by fraud or false pretenses. SeeFirst Nat'|
Bank in Blytheville v. Henson (In re Henson), 135 B.R. 346, 348 (Bankr. E.D. Ark. 1991) (“ Section
523(a)(2) contemplates fraud at the time the credit is obtained.”); Nat’'| City Bank, Marion v. Imbody
(Inre Imbody), 104 B.R. 830, 839 (Bankr. N.D. Ohio 1989) (“[T]he key word in § 523(a)(2) appears
to be ‘obtained’”; no cause of action because plaintiff failed to show that debtors had recelved loan asa
result of decaltful or fraudulent action); 4 Collier on Bankruptcy {1 523.08 [1][a] (15th ed. rev. 2004)

(continued...)
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Turning to the plaintiff's 8§ 523(a)(2)(B) clam, the plaintiff must establish “that the debt was
obtained by the use of a statement (1) in writing; (2) that was materidly fase; (3) respecting the debtor’s
or an indder’s finandid condition; (4) on which the creditor to whom the debtor is liable for money,
property, services or credit reasonably relied; that the debtor caused to be made or published with intent
todeceive” InreCopeland, 291 B.R. at 780 (aiting 4 Collier on Bankruptcy 1523.08[2] (15thed. rev.
2002)). Thedebtor acknowledgesthat hefurnished the plaintiff afinancia statement, but deniesthat it was
materialy fase or that plaintiff relied on the Satement.

Withrespect to the falureto disclose his obligations to hisformer spouse, the debtor contends that
this omissonwasimmeaterid since even if he had included the $600,000 obligation in the liabilities section
of his December 31, 1999 financid statement, his net worth would ill have exceeded $10 million, an
amount much greater than the loan being made by the plaintiff. The plaintiff, on the other hand, as
previoudy noted, statesin his affidavit that he would not have made the loanto the debtor if he had known
of the divorce since debtor went out of his way to introduce Toni Applegate as hiswife, “divorceisa‘red
flag for consderation of ability to repay aloan” and “divorce is dassfied in the banking industry as ‘a
sgnificant financid event.””

“For the purposes of § 523(3)(2)(B)(i), agatement is materidly faseif it ‘ contains an important
or subgtantia untruth. The measuring stick of materid fasity iswhether the creditor would have made the

loan if the debtor’ strue financia conditionhad beenknown.”” Inre Copeland, 291 B.R. at 782 (quoting

4(....continued)
(“For a debt to fdl within [§ 523(a)(2)(A)], money, property or services, or an extension, renewa or
refinancing of credit mugt actudly have beenaobtained by the fal se pretenses or representations or by means
of actua fraud.”).
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First Nat’| Bank v. Sansom (In re Sansom), 224 B.R. 49, 54 (Bankr. M.D. Tenn. 1998)). A debtor’s
falureto list or understatement of assets or lidailitiesisordinarily a misstatement consdered materid. 1d.
The plaintiff’ s satementsthat he would not have made the loan if he had known the debtor’ s true marita
gtatus and his $600,000 obligationto hisformer wife support afinding of maeridity. See Commonwealth
Land TitleIns. Co. v. Homer (InreHomer), 168 B.R. 790, 800 (Bankr.N.D. Ga. 1994) (representation
by the debtor that he was married was materia in assessing the degree of risk the lender was taking).
Accordingly, agenuineissue of fact exigts on thisissue, precluding summary judgmen.

The plaintiff’s affidavit dso refutes the assartion that the plaintiff did not rely on debtor’ s maritd
gatus inmaking theloan. Section 523(a)(2)(B) requiresreasonablereliance by the creditor. “‘ Reasonable
reliance’ isdetermined on a case by case basis, judged in light of the totality of the circumstancesafter an
examindion of dl facts and circumstances.” In re Copeland, 291 B.R. at 784. The debtor’ s argument
regarding lack of relianceis based on the plaintiff’ s deposition testimony wherein he states that he did not
have any specific conversations with the debtor about the finendd satement and that what gave him
comfort in meking the loan were the profit numbers on the debtor’s companies and their cash position
which indicated that they had drawn down only $4.4 million on an $8.8 million line of credit. This
testimony, however, does not establish that the plaintiff relied solely onthe cashand profit numbers of the
company, to the excluson of the remainder of the debtor’ s financid statement. Furthermore, the plaintiff
statesinhis affidavit thet he relied onthe assetsand liabilitiesset forthinthe statement. Assuch, the debtor
is not entitled to summary judgment on thisissue.

An additiona basis for plantiff’ sassertionthat the debtor provided him afadse financid statement

isthat the statement did not list an obligation of the debtor to Premier Custom Homes, LLC (“Premier”).
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The debtor assarts that he is entitled to summary judgment because there is no evidence that he owed a
debt to Premier on December 31, 1999, the date of his financid statement, and therefore his financia
gatement was not fase in this regard. To support this assertion, the debtor submits portions of his
deposition testimony wherein he states he did not owe Premier. He acknowledges that Premier filed a
notice of a$275,000 lien againgt his home on or about April 25, 2000, but states thet the lien was later
withdrawn after mediation without any payment. The plantiff States in his depogtion that he has no
knowledge of any debt owed by the debtor to Premier as of December 31, 1999, other thanthe fact that
Premier filed a lienin April 2000. The plaintiff’s affidavit does not even address an aleged debt to
Premier.

Clearly, the mere fact that Premier filed a notice of lien againg the debtor’s home in April 2000
doesnot establishthat the debtor was obligated to Premier on December 31, 1999, and that consequently,
the debtor’s December 31, 1999 financid statement which did not list aliability to Premier wasfdse. In
the face of the debtor’ sexpress depositiontestimony that he did not owe Premier adebt on December 31,
1999, it was incumbent upon the plaintiff to come forward with some proof that the debtor’ s December
31, 1999 financid statement was in fact fase in this regard in order to withstand summary judgment.
Paintiff has not done so. Absent such proof, the existence of a debt to Premier on December 31, 1999
based soldy onaliendaimfiledin April 2000 would be mere conjecture. Accordingly, the court will grant
the debtor summary judgment on thisissue.

The last issue raised by the debtor in his request for partial summary judgment pertains to the
plantiff’s assertion that the debtor’ s December 31, 1999 financid statement is false because it “ materidly

overstatesthe vaue of [the debtor’ s] companies and redl estate.” The debtor asserts that heis entitled to
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summary judgment on this issue because there is no evidencethat any of the values arefdse.  In support

of this assertion, he again references the plaintiff’ s degpogtion testimony which indicates thet the plaintiff’s

only proof on this issue is his opinion that the asset values must have been false because the debtor

subsequently filed bankruptcy.

Q

>0 >

> O» O>»0>» O

>O0>» O>» O

Wasthere anythinginthe financid statement that |ooked odd to you or youdid not
understand that you needed a clarification about from your accountant?

Prior to making the loan or prior to this date?

Wedl, a any time,

No. You know, the evduations of the company in hindsght obvioudy were
incorrect. | mean when a company has a statement like this and a credit line
avalability of $4,000,000 and in a year and a half they’'re busted, you know,

there’s some redl, rea problems somewhere.

Did youhave any discussons withMr. Applegate or anybody el seto verify or discuss any
of the vauesliged in thisfinancid statement prior to making your loan?

No.

And the statement you just made, | think is hindsight is 20/20, correct?

Yes.

And itisfar to say that valuesthat may have later been obtained for some of these assets
were |ess than the numbers that are put on this financia statement, correct?

Yes.

Doesthat necessarily meanthat the values or the figureslisted inthis financid statement are
wrong at the time they’ re presented?

Neither right, nor wrong.

Let'sgotothe firgt page of the financid statement, whichis, | guess, Page 2. It' sthe asset
and liability page. | guess, isthat a balance sheet?

That must be Page 3. Yes.

Okay. Areyou ableto tell me as of December 31, 1999 any of the vaues attributed to
those assets were incorrect?

| can’t attest to any of the values on this today.

Does that mean you can't say if as of that time they were right or wrong?

| can’'t evensay that the percentages on Capita Plus Equities, GSA, whichnobody could
even find today, JAG, you know, who ownswhat, Pinnacle Printing, | don’t know who
owns that. And thisis, you know, with the use of hindsight obvioudy. But | can't attest

to any of thistoday.

Inhis &fidavit submitted inoppositionto the debtor’ smotion, the plantiff statesinthisregard: “The
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evidence | have that Mr. Applegate overdated the vaue of his assatsin hisfinancid statement, primarily
his membership unitsof Tennessee Aluminum Casting, LLC, and Harrison Holding, LLC, which together
he vaued at more that $11,000,000.00 is that those entities were bankrupt less than two years and his
interest in the units of those companies was worthless.”

The debtor is correct that the foregoing is no proof that the asset vadues in the debtor’ s financid
datement were fdse at the time the finanda statement was given. Even the plantiff admitted in his
deposition that the fact that less amounts were subsequently obtained for these assets is inconclusive
(“Nether right, nor wrong.”). The plaintiff’s attempt in his affidavit to retrest from this admission is
ineffective ance his only evidence of insufficient value remains conjecture, derived from hindsight opinion.
In order to preval agang the debtor’s summary judgment motion, the plaintiff must come forward with
evidence supporting his assertion that the debtor’ s financid statement was false asto his asset vauation.®
Having falled to satidfy this burden, the plaintiff may not prevail. Summary judgment in the debtor’ s favor

is gppropriate in this regard.

V.
Inaccordance withthe foregoing, the debtor’ smationfor partid summary judgment will be denied

with respect to the dlegations of misrepresenting the commitment for permanent financing and his marital

SWhile an inference that a financid statement is fase may arise if thereis a short period of time
between the creation of the statement and the filing of a bankruptcy petition, a 13 month period was too
remote to give rise to such aninferencein Enterprise Nat’ | Bank of Atlantav. Jones(In re Jones), 197
B.R. 949 (Bankr. M.D. Ga. 1996). In this case, over three years passed from the creation of the
debtor’ sfinancid statement and his bankruptcy filingwhichprovides evenlessabasis for drawing such an
inference.
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status, actionable under 8 523(a)(2)(A), and the dlegations of providing afasefinancid statement by falling
to disclose lighilities from his divorce and fasdly warranting that the pledged shares securing the loanwere
unencumbered, actionable under 8 523(a)(2)(B). Thedebtor’ smotion will begranted asto dl other clams
under 8 523(a)(2)(A) & (B). Anorder will be entered smultaneoudy with the filing of this memorandum
opinion.
FILED: July 20, 2005

BY THE COURT

/9 Marcia Phillips Parsons

MARCIA PHILLIPS PARSONS
UNITED STATES BANKRUPTCY JUDGE

17



